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Petitioner Esgar Orlando Perez Ajanel seeks review of the Board of
Immigration Appeals’ (“BIA”) denial of his claim for asylum, under the Transitional

Rules of the Illegal Immigration Reform and Immigrant Responsibility Act, 8 U.S.C.
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§ 1252(b)(1). Becausethere is compelling evidence in the record demonstrating that
he was persecuted in his native country of Guatemala on account of an actual or
imputed political opinion, and has a well-founded fear of continued persecution, we
grant the Petition for Review.

In support of his claim, Perez testified that he was a member of a student
humanitarian organization at his university that provided economic aid to Guatemalan
refugees residing in southern Mexico. Petitioner and three other student group
members were summoned to meet with a member of the Guatemalan government who
informed them that the government believed the refugees to be guerillas and warned
them to cease their humanitarian activities. Soon after this meeting, Perez and other
members of his group began receiving death threats by mail and phone. Within
months of the meeting, two of the four group members who attended the meeting
were kidnapped. One was found tortured and murdered; the other remains missing.
As a result of these events, Perez fled the country. The Immigration Judge found
Petitioner’s testimony as to these events to be credible and substantial evidence of a
well-founded fear of persecution on account of political opinion, and accordingly
granted asylum. The BIA disagreed, vacating the grant of asylum.

Under the standard articulated by the Supreme Court in INS v. Elias-Zacarias,

502 U.S. 478, 481 (1992), we find that there is not substantial evidence in the record



to support the BIA’s conclusions that: (1) Petitioner has failed to demonstrate a well-
founded fear of persecution on account of political opinion; and (2) even if such a
presumption arises from incidents of past persecution, the Government adequately
rebutted the presumption with a showing of changed country circumstances.

With regard to Perez’s claim of past persecution, the Respondent incorrectly
cites Lim v. INS, 224 F.3d 929, 936 (9th Cir. 2001), for the proposition that
unfulfilled threats cannot constitute persecution. To the contrary, the court in Lim
held that unfulfilled mail and telephone threats, without more, do not always compel
a finding of past persecution. See Lim, 224 F.3d at 936-937 (emphasis added).
There 1s compelling evidence in the record indicating that there was more in this
case—direct confrontation by a member of the Guatemalan government and the
kidnapping of two and murder of at least one of Petitioner’s fellow group members.
The BIA failed to properly consider this evidence, as well as evidence indicating that
the death threats, kidnappings and murder were “on account” of Perez’s actual or
imputed political opinion. Specifically, the BIA ignored substantial evidence in the
record indicating a causal nexus between this persecution and Perez’s involvement
in a documented political and humanitarian student organization. The BIA also failed
to point to any evidence in the record which might support an alternative causal

theory.



Finally, the BIA placed inappropriate reliance on the U.S. State Department
Report in its determination that the Government rebutted any presumption of a well-
founded fear of persecution through a demonstration of changed country
circumstances. There is little evidence in the Country Report to support a finding that
the individual persecution feared by Petitioner is no longer a risk in light of changed
circumstances in Guatemala. However, there 1s countervailing evidence in the Report
indicating that violence against student groups continued even after the peace accords
of 1996.

In sum, the BIA ignored compelling evidence that would require a reasonable
factfinder to find that Petitioner’s well-founded fear of persecution overcomes any
evidence that conditions in Guatemala have changed.

PETITION GRANTED.
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